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| OGC HAS REVIEWED. a7
nffice of Training 1 august 1952

Office of General Counsel

Determination of Work Week Applicable to Personnel Assigned to
Certain Training Facilities and/or Courses

1. Reference is made to your memorandum of 1 July 1952 wherein
the question is raised as to overtine compensation in connection with
Agency=sponsored training programs and to c onversations with lfessrs,

25X1A | |of this office. You state that regulations as pro-
posed by you in paragraph 6 may be adopted if it is determineds

a., That applicable general laws are permissive rather than
mandatory, or,

b. That CTA is exempt from the provisions of such general
laws by virtue of theseveral organic acts applicable to it.

el

2. Cirrent pay schedules including ovartime compensation are
based on the Federal Pmployees Pay Act of 1945 (Public Law 106, 79th
Concress, June 30, 19453 5 USCA 901 et seq.), as amended. Coverage
of tre act is set forth at 5 USCA 901 which provides that subject to
certain exe ptions not aprlicable to CIA, the act "e..8hall apsly to
all civilian officers ard employees in or under the executive branch
of the Govermment..." It is apparent that as of the date of its in-
ception, CIA was subject to the provisions sf Federal Fmployees Pay
act of 1945. The Act (5USTA 9L5) with respect to the issuance of
resulations provides as follows:

nThe Civil Service Comuission is authorized to issue
such regulations, subject tothe approval of Lhe Presidert,
as may be necessary for the administration of the provisinns
of sections 8l, 663, 667, 6l2a, 673 ol this ®itle, and this
chapter in so far as said sections affect officers and en-
ployees in or under the execubive branch of the Governsent."
(¥mphasis supplied)

It is also provided (5USCA 911) that moificers and employees to whom
this subchapter applies ghall, in addition to their basic conpensa-
tion, be compensated for all hours of esployment, officially ordered or
approved in excess of forty hours in any administrative workweek, at
overtine rates as follows..." In Ixecutive Order 9578 of June 30,

1945 the President approved che nriginal Federal Fmployees Pay Regu=
lations which were issued by e Civil Service Commission under auth-
ority of the Federal Employees Pay Act of 1945 (see 5 USCA 9LS re-
ferred to above) and which, as indicated, specificaily exempted certain
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agencles. The regulations, as amended, with respect to overtinme,

25X1A ‘ night, and holiday pay are set forth | |in
‘cubpart C, paragraph E:::::]et seq. The amendment to the regulations
25X1A settinz up the new Subpart C which excepicd officers and employees
of the QIA became effective 18 iugust 1950 | | and para~- 25X1A
25X1A graph[ | thereof, provides:

wEmployees to whom this subpart applies. This subpart
appliee to AlL civiiian oificers and employees in or under

25X1A the execubive branech of the United States Government....
except those specified in[ | (see. 101, 5% stat. 285;
5 UsC 901)
25X1A

Paragraph :l (8) specifically excepts the Central Intellicsence
Azency. Paragraph 25,221 provides:

vauthorigation of overtie compensation, (a) 0Officers
25X1A and employees to whom this subpart applies shail be paid over-
time compensation computed as provided in | for all
hours »f employment officially ordered or approved in excess
of {orty hours in any administrative workwesk, incluaing ir-
regular or occasional overtime duty.h

Provision is also made for compensatory time-off in lieun of overtime
pPay.

3. a. The Federal Fuployees Pay Act of 1945 has been amended
and supplemented by various acts including the Glassification Act of
1949, which by its specific provisisns exempts CIA. It ie clear that
the Pederal “mployees Pay Regulations do not apply to CJA. The ques-
tion which is then raised is whether the regulations have the effect
of removing the CIA fron the basic dnveraze of the 1945 Pay Act, nf
course, if this could be definitely answered in the affimmative, you
would have no problem.

b, At this point it should be stated with respect to para-
graph 1{b) above that we do not believe the Agency is exempt from
the provisions of the overtime cosnpensation statutes by virtue of
the several organic acts applicable to it.

L. a. For reasons hereirafter set forth, it is believed un-
necessary to express an opinion on your other gquestion as to whether
the general lawe "are permissive rather than mandatory.® Prelimin-
ary thereto, it should be stated that Agencey policy has been and is,
to adhere t» the usual compensatinn ard overtime provisisns of the
Government under the teris of the Federal Employees Pay Act of 1945,
as amended,

b. Even if the authority to promulgate regulations set
forth at 5 USCA 9LS (paragraph 2 above) be construed as (1)
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authoriging the Civil Service Commission to issne regulations only
to the extent thai they may be necessary for the administration of
the substantive provisions of the Act and (2) that this authority
wonld therefore not exteni to exempting CJA from the coverage of the
1945 Pay Act, we would construe the stated eximption of CIA from the
operation of the pay regulations as tantamount to a declaration of
poliey by the Civil Service Commission that it will not attempt to
inject itself into the operations of the internal administrative
machinery of CIA. We consider it in effect to be an admission by
the Commission that such interference would not, from the practical
standpoint, be desirable or feasible. This is in accordance with
the tacit understanding between this Agency and the Commission,

5. As has been stated, Anency policy has been to adhere tc the
vsual overtime ard compensation provisions of the Goverrment under
the Faderal Fmoloyeaes Pay Act of 1045, ‘This policy coupled with the
obvious doubt as to whether the Agency, regardless of the provisions
of the Pey Rezulations, is exempted from the 1945 Pay Act, serves to
re-enforce the desirability, as seen by this office, of considering
the problem from its practical administrative ascects, This has baen
done and is reported hereafter,

6, a. Preliminary investigation into the background of the
overall picture reveals that other Governmental agencies, including
the Veterans Administration and particularly the Department of the
Navy, which has a large and varied training program, in Zeneral treat
e full-time educati nal program in the manner that you propose. We
refer to the situation where an individual is relieved of his normal
dnties and is assigned, [or exauple, to a full-time graduate study
program at a university, The assignment is ireated as a “package?
situation, ir which the employee follows the regular academic calendar,
with the successful completion of the course as the object. As to
part-time training, all effori is made by other aiencies to keen this
within the regular workweek, it being generally felt, and tha feeling
is concurred in by this office, that Congress, which has always heen
reluctant to expand training at additional expense to the Government,
would look with a critical eye, to say the least, on the payment of
overtime compensation for an Agency-sponsored training program.

b. In this connectinn a~d with reference io paragraph 3 of
your memorandum, the Comptroller General appears to have promulgated
no published decisions on this subject. However, an unpublished
decision of the Comptroller General, B-106750, dated 1k January 1952,
copy of which is attached, includes the following:

"With respect to your statement that you were required to
work an extra hour cach day, apparently you refer to the daily
period wherein you, us an instructor, received training in
message gending and handling procedures at the said school.
However, since such training manifestly was to promote the
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efficiency of the student instructors and was for their bene-
fit, it has been the view of this office in cases found to be
similar to yours that such hour properly should not be regarded
as a part of the regularly established fworkweek! for overtime
comyensation purposes of employees of your class."

Tt is thus seen that the position of the Compiroller General against
paying overtime compensation for training performed outside of regu-
lar working hours is a strong one.

c. It is believed by this office that payment of night dif-
ferential would not be appropriate., In this connection see 25 Comp,
cen. 62 which sets forth the following at page 66:

#The night differential of 10 percent is payable only
for that portion of a regularly scheduled tour of duty
£a11Tng between 6100 p.m. and 6:00 a.m. The differential
i3 not payable for any period ocutside of a regularly sched-
nled tour of duty.®

7. After a careful review of your memorandun in the 1light of
the foregoing considerations, this office perceives no lejal objec=
tion to the implementation of resulations in tenor as indicated by
paragraph 6 of your memorandum.

25X1A
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